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- The MAILING DA TE of this communication app ars onthc ver sheet with th correspondence address 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)E<3 Responsive to communication(s) filed on 13 March 2006 Amdt 
2a)D This action is FINAL. 2b)S This action is non-final. 

3) Q Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disp sition of Claims 

4) 13 Claim(s) 1-19. 21 - 52 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) E3 Claim(s) 1-19 and 21-52 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) Q Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 !)□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12)D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)D All b)Q Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attachment(s) 

1) ^ Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-413) 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) PaP er No(s)/Mail Date. . 

3) ^ Information Disclosure Statement(s) (PTO-1449 or PTO/SB/08) 5 ) d Notice of formal Patent Application (PTO-1 52) 
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DETAILED ACTION 

The Information Disclosure Statement filed on January 30, 2006 stated that the 
European Search Report for the corresponding EP 05 02 4287 application had been 
included in the submission however the Examiner has been unable to locate same in 
our Image File Wrapper records. 

Claims 1-19 and 21 - 52 are present for examination in this case; claim 20 has 
been cancelled. 



Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Omum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 
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Claims 1-19 and 21 - 52 are rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims of U.S. Patent 
No. 6659957, further in view of Sinofsky et al (US52541 12). 

Although the conflicting claims are not identical, they are not patentably distinct 
from each other because while the '957 patent claims details of an elongated Bragg 
Diffraction-based acousto-optic transducer for vascular imaging but does not claim a 
small diameter internal imager ( that is, one which images from within the body) such 
as a catheter-based internal imager, and does not directly claim 'sufficient rigidity to 
permit use for introducing a separate ancillary device into the body..' However in the 
case of the latter feature the patent base claim includes claiming of a strengthening 
member, and later claims 10-15 present the feature of a lens type filler introduced into 
recesses in the latter. Therefore it may be argued that the patent also claims an 
elongated device with sufficient rigidity to support an ancillary polymer-based lens 
device which is separate from the acousto-optical transducer proper, i.e. the fiber plus 
piezoelectric cladding. 

Whereas the patent claims fall short of claiming a small diameter internal 
catheter adaptation for such acousto-optical imaging, it would have been obvious in 
view of Sinofsky et al cols. 5-6 bridging to adapt the claimed invention of Vardi et al - 
'957 to a small diameter embodiment, since the latter teaches that where an optical 
fiber or fibers are the signal emissaries into the vasculature system for receiving 
acousto-optical (back conversion of echoes) from an ultrasonic device , a narrow 
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diameter catheter is an advantageous delivery device because it allows the imaged 
vessel wall site to be subjected to angioplasty treatment. 

Accordingly an obvious-type double-patenting rejection is argued to be proper 

here. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

This application currently names joint inventors. In considering patentability of 

the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 

the various claims was commonly owned at the time any inventions covered therein 

were made absent any evidence to the contrary. Applicant is advised of the obligation 

under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 

not commonly owned at the time a later invention was made in order for the examiner to 

consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 

prior art under 35 U.S.C. 103(a). 

Claims 1 - 9 and 21 - 52 as amended are rejected under 35 U.S.C. 103(a) as 
obvious based upon Riza et al (US5718226, of record), in view of any one of Sinofsky 
et al (cited above), Benett et al (US5944687 parent of US6379325 cited in the 5/9/05 
IDS) or O'Donnell et al (US5615675). 
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The former as noted pertains to a photoacoustic ultrasonic array positioned distally 
on an intracavitary probe as characterized in the previous office action and selectively 
swept for beamforming in a direction longitudinal with respect to the array. Whereas 
Riza does not teach operation with an ancillary separate device, it would have been 
obvious in view of Sinofsky et al col. 2 lines 57 - 59 to construct and operate an 
acousto-optical imaging catheter such that a separate ancillary device in the form of a 
guide wire may be used to place the catheter into the vasculature, or in view of 
Benett et al which is similarly directed to catheter-based intravascular imaging using a 
acoustooptical transducer on receive to additionally operate the catheter as a multi- 
lumen device with ancillary lavage or locator or imaging devices as per col. 7 lines 6 - 
15. Finally, whereas the Riza et al imaging system does not discuss the introduction of 
separate devices, it would have been obvious in view of O'Donnell et al which teaches 
Bragg cell acousto-optical receive imaging to also associate the probe-like microscopy 
device with a biopsy needle structure so that when inside the body the device can serve 
to directly sample the tissue whose pathology is being imaged. 

Accordingly the prior Office action rejection involving Riza is revised to present the 
additional teachings in the art for teaming an acousto-optical imaging catheter with 
separate ancillary (related) devices for completing a diagnostic and/or therapeutic 
regimen. 

Patentability Assessment 

While it is implicit from the art rejections that the use of e.g. Bragg cell acousto- 
optical catheter-based imaging transducers would have been known, and in association 
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with related inserted device structures for accomplishing for example angioplasty- 
related procedures, base claims amended soas to define a catheter-based 
acoustooptical imaging system using a continuous Bragg cell pattern at discrete 
locations distributed longitudinally along the optical core would serve to create 
patentable subject matter once a Terminal Disclaimer is proffered since the prior art 
citations of record appears to be confined to lumped acousto-optical device positioning 
at or near the catheter tip (meaning that the artisans were viewing the acousto-optic 
transducer approach as a effectively a swapout for a conventional distal catheter end 
ultrasound imaging array with the advantage of wireless optic fibers for interconnection 
back along the catheter and thus a slimmer overall profile), devices such as in the 
genre of Tardy et al (US5684297) identified a regional sensor (pressure, temperature) 
utility for distributed Bragg cell operation but not an integrated imaging function, and the 
Examiner's rejection against claim 41 is predicated on an alternative interpretation 
(transducer operation during beamforming longitudinally across the sweep direction, i.e. 
a longitudinal- with- respect- to- what based argument). 

Any inquiry concerning this communication should be directed to Jaworski 
Francis J. at telephone number 571-272-4738. 



07-17-2006 



FJJ:fjj 




